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Eldeſ? Sor his 2d. to the Appellant. 


Lady Wildeex par. Anne PIR SCollwell, Et Collwell & al. Plaint: 
tbe Wiſe of James Zouch Plain * Pilkington, &... fo efend 4 Zoucher T «Def 


HE Appellant James Zouch having Married Anm the Daughter of Thomas Colhve!! Eſq: there hapned a Di 
ſo that they parted. And the ſaid Ann ſued the Appellant in the Spiritual. Court = An : — — 
Suit, there was an Agreement made between all Parties intereſſod, that the Appellant ſhould allow her 250 J. per Annum, for her 
Maintenance. For payment whereof the Appellant did demiſe to the ſaid Tbomas Collwell and Fobn Collwell his Son, ſeveral 

- — in the s - a — for * N — 7 4 _ redenuſed to the Appellant, ſubje& to the pay- 
ment of 250. per Annum. And the laid Collwell gave the nt a Bon 2000 l. ty to im fi | deman 
of — nh y his Wife, and all other Damages ſhe ſhould do him. * 2 

That afterwards the Appellant and his Wife were reconciled, and cohabited together. And by the Agreement of the Wife and her Friends 
the Allowance of 250 J. per Annum, was to be ſuſpended during ſuch cohabitation; which continued till within this two or three Years: 
— then the Appellant's Wife without any jult pretence went away from him, and took with her Plate, Jewels, Cc. to a very great 
value. | 

That Thomas Colwell made his Will; and thereof Elizabeth his Wife, John his Son, and Daniel his Brother, Executors, and died. 

That after John Collwell made his Will; and thereof Elizabeth his Mother, his Uncle Daniel, and Sir Thomas Pilkinton Executors: And de- 
viſed to them all his Perſonal Eſtate, in Truſt to pay Debts and Legacies. Amongſt which Legacies he gave to his Siſter Zouch the Appel- 
lant's Wife, one Annuity of 1080 J. per Annum, remainder to be Jaid out in a Purchaſe of Lands; in Truſt for the Eldeſt Son of his Brother 
Arnold Collwell, when he ſhould come to the Age of Twenty One Years. And the Profits in the mean time to be applied to raiſo Portions for 
the younger Children of his ſaid Brother, and died. Elizabeth the Mother only proved the Will: The other ewo Execntors reſufing. And 
the by Deed, transferred all the Eſtate of Jobn Collwell ro William Longuill and Charles Bony:hon Eſquires, and Richard Spoure Gent. the Re- 
— —_— to the performance of Jobn Collwells Will: And then made her Will; and the ſaid Mr. Longvill and Bonython her Exe- 
cutors, a ied. - - 

After whoſe death, the Appellants Wife, being ſeparate from him, did by Dame Frances IWi1d her next Friend, prefer her Bill in Chancery 
againſt all the ſaid Perſons concei ned in John Collwells and Elixabetb ColhvelPs Eſtate, to have the ſaid 100 J. per Annum paid her: It being 
given her by her Brother, to her ſeparate Uſe. In Anſwer to which Bill, the Defendants confeſſed the Legacy and Aſſets: and ſubmitted to 
pay it, if the Court of Chancery would ſo order. | 

Upon which Proceedings, the Children of Arnold Collwell exhibited their Bill againſt the Appellant and his Wife, and ſuggeſted that the 
Appellant's Wife had 250 J. per Annum ſecured to her upon Lands in Hampſhire : which was ſutficient for her Maintenance. And that the 
Legacy of 100 l. given by — Brother, was a diſcretionary Legacy, and not to be paid her, unleſs her Brother's Executors ſhould ſee it 


neceſlary. And alledged, this laſt ſeparation between the Appellant and his Wife, was by combination between them; that ſhe might have 


a pretence of Neceſſity to demand this 100 l. per Annum. And that her carrying away the Plate and Jewels, &c. was a Contrivance between 
them, to ſubje& Thomas and John CollwelPs Eſtate to the payment of the 2000 1. Bond. And prayed Relief againſt theſe ſuppoſed Contri- 
vances, and againſt any Suit on the Bond. | | 

In Anſwer to which Pill, the Appellant and his Wife by their ſeveral Anſwers, denied there was any ſuch Contrivance or Combination be- 
tween them, as the Bill ſuggeſts. And as to the Bond of 2000 /. the Appellant let forth, that he had miſlaid it, and that he never intended 
to put it in Suit for any thing his Wife had done. But that he expected to have the Plate, Cc. again, (which ſhe had taken away) before h- 
paid her the 250 l. per Annum. 

Upon theſe Anſwers, the Plaintiff ſet down the Cauſe to be heard. And both theſe Cauſes coming to be heard the 10th of February laſt, 
before the Lords Commiſſioners for the Great Seal: They declared that the Arrears of the 250 l. per Annum, and the growing payments 
ought to be paid to the Appellant's Wife. And that ſhe ſhould return upon Oath, what Plate, —. Oc. ſhe had taken from him: Except 
what had been given her by her Friends. And directed a Maſter to take the Account. Upon which Reference, the Maſter reported Exparte 
without any Proof 812 J. 105. cue to the Appellant's Wife. Upon which Report, there is a Decree made againſt the Appellant, that he 


ſhould pay the ſame. And charged the Land Redemiſed therewith. 
By which Decree, the Appellant conceſves himſelf agreit ed in theſe Points, following. 


* 


1ſt. For that there was no Equity to Decree rhe Appellant to pay the 250 l. per Annum: (Nor was there any ſuch Decree deſired by ei- 

ther of the ſaid Bills :) But if any thing was due, it was properly determinable at Law, upon the Demiſe and Redemiſe of Lands for that 
urpoſe. 4 5 

: 25 For that by the Decree, the Appellant's Perſon and all his Eſtate both real and perſonal is eaten cue d of the 812 l 105. 

(Reported Arrears of the 250 /. per Annum) and the growing Payments of the 250 l. per Am. Althoug che Demiſed and Rede- 


miſed were only charged on his giving that ſecurity. in EE Cong: 

3/y. For that * Order on — directed the Maſter to take an Account of the Arrears of the 250), per Land he reported $r2 L 
Io 4. Arrear. When as it was not examinable in eicher of the Cauſes whether che 250 l. per Annum were paid or not. The payment of ic 
not being deſired by either of the Bills: the Appellant being no Party to the Cauſe wherein the Lady Wild was Plaintiff. And the other 


Cauſe being brought to Hearing upon the Appellants Anſwer, without any Sub-pena to rejoyn. Tay; Pope ch no Evidence given, 
either for bim or — him, bat — was contained in his Anſwer. Andi the Mafter had cha ] 85 Re the Appel- 


Jant could not help himſelf : for the Maſter could take no Evidence of Payment. F {i {ami i tops 4 =e | 
40%. For that the Executors of Thowas and Jobn Colhwell were no Parties to the Decree, and 18 0 bound by 1 may at Law, 
and recover the Arrears of the 2501, per Aunum againſt the Appellant, notwithſtanding he ſhould pay it on this Decree. that by this 


D he is ſubjected ro a double payment of it. ; 
wg For thee i doth — appear is — of the Cauſes what Lands were charged by the Demiſe and Redemiſe, with che Payment of 
Annum. And yet the Injunction for poſſeſſion requires the Appellant to deliver the Poſſeſſion of ſeveral Lands particularly 


hi 2 J. * . - * « 
ES ts that the — is beyond the Decree; and could never affect any Lands, if the Decree were juſt: it being incertain 
hat Lands it ſhould extend. 
f 6h. For chat the Appellant being a Defendant, is Decreed to pay Money to another Defendant, which ought not to be. ** 


Provi de for deduction for Taxes out of the 250 L per Annum. : 
—— — be — by fl Wife's Oath as to the Plate and Goods ſhe carried away. And whatever 


7. For that by the Decree, the Appellant is to 
the Cad of = Gift of any Perſon, he 5 to keep: though all ſuch things given the Wife, do belong to the Husband, unleſs he be excluded 


by the Donor from medling therewith, which doth not appear in this Caſe, and cannot be preſum'd, being againſt common Right. 


For which Reaſons, the ſaid James Zouch has Appealed againſt the ſaid Decree, 
to the Lords Spiritual and Temporal, in Parliament Aſemblgd : And prays that 


the ſame may be Reverſed. 
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